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work with partners in low-income countries in different regions where agricultural and tree
biodiversity can contribute to improved nutrition, resilience, productivity and climate change
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Agricultural Research (CGIAR) Consortium — a global research partnership for a food-
secure future.
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The CGIAR Research Program on Climate Change, Agriculture and Food Security
(CCAFS) is a strategic partnership of the CGIAR and Future Earth, led by the International
Center for Tropical Agriculture. CCAFS brings together the world’s best researchers in
agricultural science, development research, climate science and Earth System science, to
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Nagoya Protocol aims at sharing the benefits arising from the utilization of genetic resources
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1. Introduction

Background

The objectives of the Convention on Biological Diversity (CBD) and the International Treaty
on Plant Genetic Resources for Food and Agriculture (ITPGRFA) are basically identical —the
conservation and sustainable use of genetic resources and the equitable sharing of benefits
derived from their use.2 However, the access and benefit sharing (ABS) systems that these
agreements require member states to implement are very different in orientation. The
ITPGRFA creates a multilateral system of access and benefit sharing (MLS) whereby
countries agree to virtually pool and share the genetic resources of 64 crops and forages
listed in Annex 1 of the treaty, for agriculture and food-related purposes. The CBD and its
Nagoya Protocol on Access to Genetic Resources and the Fair and Equitable Sharing of
Benefits Arising from their Utilization (NP) create mechanisms for the negotiation and
enforcement of bilateral ABS agreements.® The CBD/NP and the ITPGRFA/MLS are meant
to be implemented in mutually supportive ways. However, many national policy actors are
uncertain about how to actually implement these agreements so that they really are mutually
supportive. One of the factors contributing to this uncertainty is that, in most countries,
different lead agencies have responsibility for implementing the respective agreements and
these agencies have not had sufficient opportunities to coordinate their activities with one
another. The agency responsible for implementing the CBD/NP often has a very low level of
familiarity with the ITPGRFA and vice versa. Many policy actors perceive ‘grey areas’ where
it is not clear which regulatory system should apply. And the lead agencies often do not
have mechanisms in place to facilitate interaction and exchange of information between
them for the purposes of addressing and clarifying those ‘grey areas’ in the day-to-day
implementation of the CBD/NP and ITPGRFA/MLS.

2 Convention on Biological Diversity, 31 ILM 818 (1992). See http://www.cbd.int/convention/text/
(accessed 28 February 2015). International Treaty on Plant Genetic Resources for Food and
Agriculture, 29 June 2004, <http://www.planttreaty.org/texts_en.htm> (accessed 28 February 2015).
3Nagoya Protocol on Access to Genetic Resources and the Fair and Equitable Sharing of Benefits
Arising from their Utilization (ABS) to the Convention on Biological Diversity (the Nagoya Protocol), 29
October 2012, <http://www.cbd.int/abs/text/> (accessed 28 February 2015).


http://www.cbd.int/convention/text/
http://www.planttreaty.org/texts_en.htm
http://www.planttreaty.org/texts_en.htm
http://www.cbd.int/abs/text/
http://www.cbd.int/abs/text/

Objectives

The overall objective of this report — and the survey, workshop and follow-up analysis upon
which it is based - is to provide national policy actors with a tool to increase their ability and

confidence to implement the CBD/NP and ITPGRFA/MLS in mutually supportive ways.

Methodology/Process

The Tandem Workshop for National Focal Points, 3-6 June 2014, brought together national
focal points for both the CBD/NP and the ITPGRFA from 20 countries, representatives of
the Secretariats of both instruments, independent experts and representatives of
stakeholder groups whose daily activities of conserving, providing, accessing and using
genetic resources often cut across the regulatory division between the CBD/NP and the
ITPGRFA/MLS. The workshop sought to demystify perceptions of ‘grey area issues’ by
providing the national focal points opportunities to work through practical problems related
to these issues together, arriving at clear, operable solutions. It also sought to provide
participants with the opportunity to consider options for coordination mechanisms and

practices ‘back home’ to be able to address such issues on an ongoing basis.

The basic chronology of the workshop was as follows: Experts provided introductions to the
CBD/NP and ITPGRFA, with descriptions of their objectives, mechanics, state of
implementation and outstanding challenges. Representatives of different stakeholder
groups — seed companies, conservation organizations, farmer organizations, public research
organizations and international and national genebanks — provided accounts of their
experiences operating under the framework of the CBD/NP and ITPGRFA/MLS. Where
relevant, they highlighted their experiences ‘at the interface’ of the two regimes. These
presentations were meant to increase the national focal points’ appreciation of the practical
consequences that flow from the manner in which the CBD/NP and ITPGRFA are
implemented (or not implemented, in many cases). Thereafter, ‘tandems’ (the national focal
points for the CBD/NP and ITPGRFA from a single country working together as a team) from
a few countries provided accounts of their experiences to date implementing both
instruments. These were complemented by presentations from the African Union
Commission and the Secretariat of the Pacific Community concerning their efforts at

regional levels to support implementation of both instruments.



With the scene thus set, the participants spent 1.5 days in small groups working through
hypothetical cases that ‘teased out’ technical issues that could cause confusion at the
intersection of national strategies/mechanisms to implement the CBD/NP and
ITPGRFA/MLS. These case scenarios were based on issues raised in relevant literature, in
national ABS policy implementation projects, in questions that have been directed to the
workshop organizers over the last years and in a survey of all of the participants that was
conducted prior to the workshop. On the last day of the workshop, the participants engaged
in a highly participatory exercise to identify good practices for the lead agencies responsible
for implementing the CBD/NP and the ITPGRFA to coordinate with one another and with
other stakeholders who play important roles in the day-to-day roll out and implementation of

both instruments.

While immediately useful for all of the workshop participants, the organizers’ intention was
(and is) to use the feedback from the participatory sessions to develop a set of fact
sheets/decision-making tools and/or policy briefs for open access publication. The
workshop was organized by Bioversity International and the ABS Capacity Development
Initiative (ABS Initiative) in close consultation with the Secretariats of the CBD and the
ITPGRFA. It was the second workshop in a planned series of workshops to address various
aspects of mutually supportive implementation. The first workshop — principally for experts
to work together examining technical and legal interface issues — was held in January 2013.4
One of the recommendations of the expert workshop was that a ‘tandem workshop’ should
be organized, dedicated to bringing together CBD/NP and ITPGRFA national focal points
from the same countries to focus on practical national implementation issues including

policy, legal, coordination and capacity strengthening aspects.

In March 2014, the organizers circulated a notice about the tandem workshop to the
relevant national focal points in Africa, Caribbean and Pacific countries that had ratified the
ITPGRFA and the CBD/NP at that time. They were invited to consider submitting

expressions of interest to attend the meeting. The notice included an application form that

* The expert workshop ‘The International Treaty and the Nagoya Protocol: Towards mutual
supportiveness in the implementation of both instruments at the national level’ was organized by the
ABS Capacity Development Initiative, in collaboration with the Secretariat of the Convention on
Biological Diversity (CBD) and the Secretariat of the International Treaty for Plant Genetic Resources
for Food and Agriculture (ITPGRFA) and hosted by Bioversity International. The workshop report is
available at <http://www.abs-initiative.info/629.htmI> (accessed 28 February 2015).


http://www.abs-initiative.info/629.html

had to be filled in by both the national focal point for the CBD/NP and the national focal
point for the ITPGRFA from a single country (that is, a tandem application) in order to be
considered. It also requested information about implementation successes and challenges
in applicants’ countries and why the applicants felt participation in the workshop would be
beneficial to their domestic implementation efforts. The same invitations to consider
submitting expressions of interest were sent to the national focal points in Asian and Central
and South American countries that were known to be in the process of addressing related
issues. Ultimately, the organizers received more applications than there were spaces in the
workshop; so they had to make hard choices about which teams to invite, based on the

information provided in the expressions of interest.

To ensure that the workshop was tailored to meet the outstanding needs of the participants,
the organizers developed an online survey for the participants to fill in in order to get in-
depth feedback about implementation challenges and successes, coordination
mechanisms, factors contributing to the current state of coordination in the countries
concerned and so on. The results were used to develop hypothetical case scenarios and
workshop design. They were also presented back to the participants in the introductory
session. The surveys also provided a useful base line against which future progress in each
of the countries concerned could be measured. To ensure that participants came to the
workshop with a common understanding of the issues to be addressed, they were provided,
one month in advance, with two published papers addressing interface issues and other
introductory materials concerning the CBD/NP and ITPGRFA/MLS.5 To ensure that all
participants were equally able to participate in the meeting, simultaneous French/English

interpretation was provided.

® One of the papers was Cabrera Medaglia, J, WallgeTvedt, M, Perron-Welch, F, Jgrem, A and
Phllips, F-K. 2013. The interface between the Nagoya Protocol on ABS and the ITPGRFA at
theinternational level: Potential issues for consideration in supporting mutually supportive
implementation at the national level, FNI Report 1/2013 (Lysaker, Norway: Fridtjof Nansen Institute).
Available at <http://www.abs-initiative.info/629.htmI> (accessed 28 February 2015). The other paper
was Halewood, M; Andrieux, E; Crisson, L; Gapusi, JR; Wasswa Mulumba, J; Koffi, EK; Yangzome
Doriji, T; Bhatta, MR; Balma, D. 2013.‘Implementing ‘mutually supportive’ access and benefit sharing
mechanisms under the Plant Treaty, Convention on Biological Diversity, and Nagoya Protocol,” Law,
Environment and Development Journal 9(1) (2013): 68-97 (also available on the same website in
French and Spanish).[available at http://www.lead-journal.org/content/13068.pdf] (accessed 28
February 2015).
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The text that follows is meant to capture those contributions by participants, both
individually and collectively, that were most directly related to promoting the national
implementation of the CBD/NP and ITPGRFA/MLS in mutually supportive ways. Time and
space will not allow for summaries of the presentations and discussions — while interesting
in their own right — that were tangentially related to the central theme of the workshop.
(Links to all presentations that were made are available in Annex 3 to this report.) In this
way, we hope this report will constitute an accessible, easy-to-follow resource for policy
actors in all countries to use when they are considering options for national implementation
of the CBD/NP and ITPGRFA/MLS.



2. Setting the scene: the CBD’s Nagoya Protocol, the ITPGRFA’s
multilateral system, and the imperative of mutual supportiveness

and national coordination challenges

2.1. Introduction to the ITPGRFA and the Multilateral System of Access
and Benefit Sharing

Presentation by Shakeel Bhatti, Secretary of the ITPGRFA

The ITPGRFA came into force in 2004, and, as of June 2014, it had 132 contracting parties.
The MLS created by the ITPGRFA has been operational since 2007. In addition to
undertaking to implement and participate in the MLS, the ITPGRFA contracting parties
agree to take actions with respect to conserving, exploring, collecting, characterizing and
documenting plant genetic resources for food and agriculture (PGRFA), to promote the
sustainable use of those resources and to promote farmers’ rights, pursuant to national
policy measures. They also agree to cooperate in developing a global PGRFA information
system through which, among other things, users can share non-confidential scientific
information about PGRFA they have obtained through the MLS, thereby adding value to the
system as a whole. Through the MLS, contracting parties agree to provide facilitated access
to PGRFA of 64 crops and forages included in Annex 1 of the ITPGRFA, ‘for utilization and
conservation for research, breeding and training for food and agriculture, provided that such
purpose does not include chemical, pharmaceutical and/or other non-food/feed industrial
uses.” Annex 1 PGRFA that are ‘under the management and control of contracting parties
and in the public domain’ are automatically included in the MLS. Contracting parties also
undertake to create policy incentives for natural and legal persons within their borders to
voluntarily include additional PGRFA in the MLS. A third source of germplasm in the MLS is
international institutions, which sign agreements with the governing body of the ITPGRFA to

place collections under the ITPGRFA’s framework.

All MLS materials are transferred using the standard material transfer agreement (SMTA)
adopted by the ITPGRFA governing body in 2006. The SMTA includes mandatory financial
benefit-sharing clauses and prohibits recipients from seeking rights that would limit access

to materials ‘in the form received, from the multilateral system.” All transfers are reported to



a confidential data base that can be accessed by the Food and Agriculture Organization of
the UN (FAO), which has been accepted to represent the third party beneficiary interests of
the MLS, with the authority to monitor transactions and initiate legal actions in the event of

suspected non-compliance by recipients of SMTA conditions.

2.2. Introduction to the Nagoya Protocol

Presentation by Kathryn Garforth, CBD Secretariat (prerecorded), and Susanne Heitmdller,
ABS Initiative

The Nagoya Protocol includes a number of linkages to the ITPGRFA including in its
preamble and in Article 8 where the parties are required to consider the importance of
genetic resources for food and agriculture (GRFA) and their special role for food security in
the development and implementation of their ABS measures. Furthermore, paragraph 4 of
Article 4 provides, in part, that where a specialized international ABS instrument applies, the
Nagoya Protocol does not apply for the party or parties to the specialized instrument in
respect of specific genetic resources covered by and for the purpose of the specialized
instrument. This was intended to address the relationship between the ITPGRFA and the

Nagoya Protocol.

The Nagoya Protocol’s obligations are focused on three aspects:

e Access — users seeking access to genetic resources must get permission from the
provider country (known as prior informed consent or PIC), unless otherwise
determined by that country. The Protocol’s provisions on access go beyond the
CBD by providing for the establishment of clear and transparent procedures for
access in order to create greater legal certainty. Furthermore, where indigenous and
local communities (ILCs) have an established right to grant access to genetic
resources, Parties are to take measures with the aim of ensuring that the prior
informed consent of the ILCs is obtained for access to such resources.

e Benefit-sharing — providers and users must negotiate an agreement to share benefits
resulting from the use of a genetic resource (known as mutually agreed terms or
MAT).

e Compliance —the Protocol obliges Parties to put systems in place to require users in

its jurisdiction to comply with the ABS requirements of the country providing access



to genetic resources. To support compliance, the Protocol also provides for
monitoring of the utilization of genetic resources, which is done primarily through
checkpoints and the internationally recognized certificate of compliance.
The Protocol also addresses traditional knowledge associated with genetic resources.
Parties are required to take measures with the aim of ensuring that traditional knowledge
associated with genetic resources that is held by ILCs is accessed with the prior informed

consent of those ILCs and that mutually agreed terms have been established.

The Nagoya Protocol establishes an ABS Clearing-House for the sharing of information on
ABS. The Clearing-House will also contribute to improving clarity, transparency and legal
certainty. It plays a central role in monitoring the utilization of genetic resources. A permit
submitted to the ABS Clearing-House will constitute an internationally recognized certificate
of compliance. Checkpoints collect or receive information related to the utilization of genetic
resources from users. The information collected or received by the checkpoint is then
submitted to the ABS Clearing-House, which transmits it to the country that provided

access to the genetic resources, enabling verification that the MAT are being complied with.

As of 1 June 2014, the Nagoya Protocol had received 36 ratifications. It required 50
ratifications in order to enter into force, and the objective was to have entry into force in
time for the first Meeting of the Parties to the Protocol, to be held concurrently with the
twelfth Conference of the Parties (COP) to the CBD. COP-12 was to be held on 6-17
October 2014 in Pyeongchang, Republic of Korea.® Entry into force of the Protocol wouldgo
a long way towards meeting Aichi Target 16 of the Strategic Plan for Biodiversity 2011 -
2020, which provides that ‘by 2015, the Nagoya Protocol is in force and operational,

consistent with national legislation.’

®The Nagoya Protocol received the necessary number of ratifications on 19 July 2014. The Protocol
thus entered into force on 12 October 2014, allowing the first Meeting of the Parties to the Protocol
to be convened on 13-17 October in Pyeongchang, Republic of Korea, concurrently with the second
week of COP-12.



2.3. The imperative of implementing the ITPGRFA and the Nagoya

Protocol in coordinated, mutually supportive ways

Common messages from the presentations by Shakeel Bhatti, Secretary of the ITPGRFA,

and Kathryn Garforth, CBD Secretariat and Susanne Heitmdiller, ABS Initiative

There are numerous cross-references between the CBD, the Nagoya Protocol and the
ITPGRFA recognizing their complementarity and expressing contracting parties’ collective
intention that they should be implemented in mutually supportive ways. A number of the
preambular paragraphs of the Nagoya Protocol recognize and recall the importance of the
ITPGRFA and the MLS and the fact that they are in harmony with the CBD. Article 4 of the
Nagoya Protocol states that the ‘Protocol does not apply for the Party or Parties to [...]
specialized [ABS] instrument in respect of the specific genetic resources covered by and for
the purposes of that instrument.’ It also states that the Nagoya Protocol shall be
implemented in a mutually supportive manner with other international instruments relevant
to it. The text of the CBD’s COP Decision X/1 (2010) adopting the text of the Nagoya
Protocol states that the ITPGRFA is one of the ‘complementary instruments’ that
‘constitutes’ the overarching International Regime on access and benefit-sharing (along with
the CBD, the Nagoya Protocol and the Bonn Guidelines). Older decisions of the CBD COP
that were taken during the negotiations of the ITPGRFA (for example, CBD/COP Decision
V/26) recognized the importance of the ongoing negotiations of the MLS under the aegis of
the FAO’s Commission on Genetic Resources for Food and Agriculture (CGRFA) and taking
them into account in the context of the work of the COP on ABS. The ITPGRFA explicitly
states that it is in harmony with the CBD and that its objectives will be best attained by
linking closely with the FAO and the CBD. The ITPGRFA’s governing body has adopted
resolutions calling on its own contracting parties to ratify the Nagoya Protocol and
implement it in mutually supportive ways with the MLS. They also call on national focal
points for both the CBD/NP and the ITPGRFA to enhance their collaboration as well as on
the Secretariats of both instruments to work closely together. (The full text of these

paragraphs, articles and resolutions is reproduced in Annex 4 of this report.)

Indeed, the Secretariats of the CBD and the ITPGRFA have signed a memorandum of
cooperation to share information, coordinate technical assistance, hold workshops, and so

on. To this end, they have also worked together — and with the ABS Initiative and Bioversity



International — in organizing this workshop. They are also both members of the Biodiversity

Liaison Group with five more biodiversity-related conventions.

2.4. Baseline survey on the state of coordination between CBD/NP and
ITPGRFA focal points

Presentation by Michael Halewood, Bioversity International

The text of the online survey instrument — which was published in both French and English —
is included in Annex 5. Thirty-six national focal points responded to the survey. For 16
countries, independent responses were received from both the focal point for the ITPGRFA
and the focal point for the CBD/NP, which provided an opportunity to compare different
perspectives within the same countries on coordination issues. Most of the tandems (12/16
or 75 percent) had at least one respondent who described the state of coordination
between the lead agencies responsible for the implementation of the ITPGRFA and the

CBD/NP as ‘very limited’ or ‘limited.” They identified the following contributing factors:

the lead agencies have a long history of working independently of one another, with little

information flow back and forth and with low levels of awareness about each other’s

activities, including their activities related to the implementation of either the CBD/NP or

the ITPGRFA,;

o there are very few mechanisms — formal or informal — for interagency coordination for
harmonized implementation or, if they exist, they are not active;

o there is a lack of human and financial resources for coordination;

o there are low levels of political commitment to coordination with other agencies and high
staff turn-over in lead agencies;

e there is an inequality in status and capacities of the two lead agencies;

¢ the national focal points are powerless to act in absence of executive orders or
regulations confirming their mandates;

o thereis alow level of stakeholders’ awareness and demand for the instruments to be
implemented,;

o there is a lack of clarity about the technical inter-linkages between the instruments, and

e there are pre-existing national ABS laws that do not leave room for the implementation

of the MLS.
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Three tandems agreed that the state of coordination was ‘adequate’; one reported that
interagency coordination was ‘strong.’ They cited the following factors as having a positive

influence:

o the same lead agency is responsible for implementing both instruments;

e both national focal points (for CBD/NP and the ITPGRFA) patrticipate in national
biodiversity and genetic resources committees, including those that had previously been
struck to develop national biodiversity strategic action plans (NBSAP) under the CBD
framework;

o the CBD focal point attends international ITPGRFA meetings, and the ITPGRFA focal
point attends international CBD meetings;

o there is a high level of stakeholder awareness about the issues and instruments;

¢ some stakeholders have the ability to play a role in implementation, and

o there are clear national policies and laws setting out rights, responsibilities and

processes.

Three country tandems reported the existence of official mechanisms for coordinating
implementation of the CBD/NP and the ITPGRFA/MLS. They cited multi-agency and
sometimes multi-stakeholder committees that had been created to support the
implementation of the CBD (with participation from the lead agency for the ITPGFA/MLS)
and national commissions for biodiversity and genetic resources. Half of the respondents
reported the existence of various forms of informal coordination mechanisms including
occasional meetings of focal points, consultations supported by capacity-building projects,
the joint participation of local people in activities related to the implementation of both the
CBD and the ITPGRFA and non-governmental organizations making functional connections
between the lead agencies in their roles as partners in implementation projects for the
CBD/NP or the ITPGRFA. Slightly less than half of the respondents reported that there had
been awareness-raising sessions within the lead agencies for the CBD about the ITPGRFA

and vice versa.
Only one tandem team agreed that there were established procedures for referring requests

for access from one lead agency to the other (in cases where the request was sent to the

wrong agency or where the recipient of the request was unsure about who had authority to
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consider the request). No tandems confirmed that the lead agencies had worked together to
develop joint awareness-raising materials about the CBD/NP and ITPGRFA or

implementation guidelines or tools.
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3. Stakeholders’ experiences at the intersection of the CBD/NP and
ITPGRFA/MLS

3.1. International Rice Research Institute

Presentation by Ruaraidh Sackville Hamilton, International Rice Research Institute (IRRI)

IRRI is one of 15 international agricultural research organizations included in the
Consultative Group on International Agricultural Research (CGIAR) Consortium. It hosts an
international rice collection with 124,000 accessions of cultivated and wild rice. IRRI signed
an agreement with the governing body of the ITPGRFA in 2006, placing the collection under
the ITPGRFA framework. In the last five years, the genebank at IRRI has distributed 131,283
samples to 664 recipients in 64 countries using the SMTA under the MLS, while breeders
and other researchers at IRRI have distributed almost twice that number of breeding and
research materials (242,920) with the SMTA to recipients in 89 countries. In the same
period, IRRI has received 36,303 samples for the MLS in 272 shipments from 42 countries,
including nine countries that are not party to the ITPGRFA, again the majority being for
breeding and research rather than conservation and distribution. These providers include
almost all of IRRI’s collaborators in current projects on rice breeding and research,
indicating almost universal buy-in to the ITPGRFA. Providers in non-party countries provide
material either with an SMTA or with a letter authorizing IRRI to distribute material under the
MLS.

IRRI’s distribution of rice genetic resources falls under the 2006 agreement between IRRI
and the governing body of the ITPGRFA, so there are not many associated ‘interface
issues.” However, interface issues have sometimes arisen for people or organizations
wanting to provide rice samples to the IRRI genebank, and, in a few cases, these issues
have delayed or prevented the transfer of material. They may not know which laws,
implementing which international agreement, apply to the materials in question, so they do
not know who has the authority to approve a transfer and under what conditions. They may
not be certain if the materials are ‘under the management and control’ of the contracting
party ‘and in the public domain’ and, therefore, whether they are automatically included in

the MLS. If they are not in the MLS, then the provider’s actions will be governed by laws
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implementing the CBD and the Nagoya Protocol. In such cases, some form of consultation

with, and advice from, relevant organizations/authorities will be necessary.

Another interface issue concerns natural or legal persons wanting to voluntarily provide rice
to IRRI. Do they have the right to simply decide to send them to IRRI? Or do they need to
get permission from a national competent authority? On the one hand, the transfer might be
subject to a national ABS law implementing the CBD/NP with procedures for processing
requests and approving agreements. On the other hand, as stated in earlier presentations,
under the ITPGRFA contracting parties agree to ‘take appropriate measures to encourage
natural and legal persons within their jurisdiction who hold Annex 1 PGRFA’ to include it in
the MLS. Presumably, to comply with this obligation, the national ABS law will need to
include some form of accommodation to expedite or provide blanket approvals for natural
or legal persons wishing to voluntarily include Annex 1 materials in the MLS. Some would-
be providers are being blocked from voluntarily including materials in the MLS (through

IRRI's genebank) where this issue is not addressed and clarified.

Other examples of interface uncertainties arise for providers with respect to knowing what
rules apply with respect to in situ Annex 1 materials and for research organizations
providing materials they have developed. In IRRI's experience, the greatest difficulties are
experienced when the would-be provider is a farmer who wishes to have his/her varieties
conserved and shared with others and the national authority prevents the farmer from doing
so. Therefore, IRRI no longer conducts or participates in collecting missions and no longer
accepts materials directly from farmers unless specifically approved by the national
authorities. National partners are responsible for ensuring compliance with farmers’ rights,
protection of traditional knowledge and national ABS laws, confirming what materials are
automatically or voluntarily included in the MLS and so on. IRRI provides materials directly
to farmers using the SMTA when they will be further researching/experimenting with the

materials or with a simple agreement for direct use.
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3.2. German Research Foundation

Presentation by Lily O. Rodriguez, Institute for Food and Resource Economics, University of

Bonn

Food and agricultural research chains can involve rich networks of public and private
research, national and international organizations and a wide range of genetic resources
(including elite lines, wild relatives and farmers’ varieties) from different sources (including
farmers, genebanks and public and private research organizations). As part of these chains,
genetic resources and related information are transferred multiple times, across
international borders. The same research and development chain will involve contributions
and movements of materials subject at some points in time to national ABS laws
implementing the CBD/NP and at other points subject to the ITPGRFA and made available
through the MLS. This illustrates the importance of coordination between the lead agencies,
a clear understanding of each other’'s mandates and the need for mechanisms to address

challenging interface issues that may arise in daily practice.

A survey made in Germany of around 80 university researchers that have collected
biological material from the wild under the CBD/NP and other regulations, found that 80
percent required a collecting permit, 78 percent required an export permit, 69 percent
needed a special permit to work in a protected area, 63 percent required a research permit,
28 percent required ABS contracts and 20 percent required all of the above permits. The
research chain that was presented illustrates the numerous interactions and connections
requiring coordination with agencies that are responsible for granting these kinds of permits.
It is very important that funds for research and coordination between the lead agencies for
the CBD/NP and the ITPGRFA are made available. It was also noted that at every step of
the research chain, it is important that specific benefits, both monetary and non-monetary,

are identified taking into account the different types of providers of genetic resources.

3.3. Global Crop Diversity Trust

Presentation by Hannes Dempewolf, Global Crop Diversity Trust

The Global Crop Diversity Trust (GCDT) is an independent international organization,

founded by the FAO and the CGIAR in 2004. It signed a relationship agreement with the
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governing body of the ITPGRFA, which recognizes it as an essential element of the
ITPGRFA'’s funding strategy. The GCDT hosts an endowment fund to ensure long-term ex-
situ conservation and availability of PGRFA collections for global food security. The GCDT
recently supported the regeneration of 80,000 ‘at-risk’ PGRFA accessions of Annex 1 crops
located in 78 countries; 48,000 duplicates of those regenerated accessions (from 58
countries) were sent for safety back-up in other collections, on the understanding that they
could be made further available by the recipients through the MLS. Some of the countries
were not members of the ITPGRFA, and many of the ITPGRFA member states had not yet
put systems in place to implement the Treaty. Nonetheless, in both cases, the countries
exercised their sovereignty, pursuant to the applicable national laws, to decide to allow the
recipients of the safety back-up materials to further distribute them through the MLS.
Ultimately, compliance with phytosanitary and export/import procedures proved to be more

challenging than working through the ABS issues.

The GCDT is currently supporting countries to collect crop wild relatives of Annex 1 crops,
conserve them in their national genebanks and make them available for research and
breeding. The project operates through national partner organizations, which are
responsible for the collecting and availability of germplasm. The GCDT appreciates the
complexities that partner organizations sometimes face in working through regulatory issues
and, hence, the importance of workshops such as this one to develop awareness, capacity

and tools to lighten national counterparts’ burdens in research and conservation projects

3.4. International Seed Federation

Presentation of Anke van den Hurk, Plantum, International Seed Federation (ISF)

The plant breeding sector now has many years’ experience seeking access to PGRFA from
countries that have ratified either the CBD (and, more recently, the Nagoya Protocol) and/or
the ITPGRFA, but it has had little success. Only in the case of some collections from the
MLS has it been successful. Ultimately, for breeders/seed companies, the biggest overall
challenge concerns the lack of legal certainty about what rules apply to the materials they
are seeking access to, where to direct requests, who will actually make the decisions,
according to what criteria, when the decision will be made, who then has the right to

physically provide the resources and where to go if there is no reply at all to a request. Many
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countries still have not appointed competent authorities responsible for administering either
the CBD (and now the Nagoya Protocol) or the ITPGRFA. Additionally, there appears to be
no coordination between competent authorities (for the respective instruments) to make
decisions about where requests should be directed (and who has right to decide) in
borderline cases, with the overall result that requests are left unanswered/undecided
indefinitely, and neither agreement seems to be de facto implemented/operational. It is
essential that authorities are appointed and empowered to make decisions. For the plant
breeding sector, the ITPGRFA’s MLS is the preferred approach, in as much as it is designed
to minimize transaction costs and recognizes the spill-over benefit of the breeders’
exemption to all. That said, plant breeding companies are prepared to work through national
laws implementing the CBD/NP, provided they are operable, reasonable and can lead
relatively quickly to decisions by competent authorities. However, decision makers not
familiar with the plant breeding sector need to understand the complexity of the pedigrees
of modern varieties, with hundreds of ancestors identifiable in their ancestry, and the
challenges associated with identifying the marginal value that each ancestor provides to the

new varieties.

3.5. Via Campesina

Presentation by Guy Kastler, Via Campesina

Via Campesina includes 164 farmer organizations from 73 countries representing 200 million
famers worldwide, most of whom produce their own seed. Such small farmers produce 70
percent of food worldwide with only 30 percent of the arable land. Via Campesina was
hesitant to attend this meeting because for 30 years the CBD has not led to any benefits for
farmers, and, while the ITPGRFA has given small levels of financial support to farmers from
the Benefit-sharing Fund, that money has come from national governments and not from
the commercial users who should be sharing financial benefits. Via Campesina does not like
the fact that financial benefit-sharing under the ITPGRFA/MLS hinges on patenting. Peasant
farmers do not want any patenting because it stops them from exchanging seeds. Benefit-
sharing should be triggered by any form of commercialization of new varieties, not just by
patenting. Via Campesina is also concerned that neither the CBD nor the ITPGRFA appears
to have made it any easier for farmers to get germplasm from national governments,

including from national genebanks. Farmers’ requests for access to germplasm are routinely
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ignored or turned down in many countries without any explanation. There is no apparent
accountability despite the fact that farmers are clearly the anticipated recipients of materials
under both international agreements. This even applies for those PGRFA that are pretty
obviously in the MLS — not just borderline cases where it is not clear if the CBD/NP or the
ITPGRFA should apply. Alternatively, national governments continue to seek access to
PGRFA from farmers, often without any formal agreements, under either the national laws
implementing the CBD or the ITPGRFA. Via Campesina has high hopes that the Nagoya
Protocol, if effectively implemented, will provide a basis for farmers to effectively negotiate
ABS agreements, including the conditions under which they might be willing to put their
own materials in the MLS. However, they are concerned that the European Union
regulations for implementing the Nagoya Protocol will not actually address the concerns
expressed in this presentation. The difficulties of monitoring and enforcing users’
compliance with either the SMTA or agreements under the CBD and Nagoya Protocol are
also a cause of significant concern for Via Campesina, an issue that has also been raised by

a number of would-be provider countries.
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4. Highlights of how national governments and regional
organizations are addressing the implementation of the CBD/NP
and the ITPGRFA

4.1. Regarding the Pacific Region

Presentation by Clark Peteru, Secretariat of the Pacific Regional Environment Programme
(SPREP)

As of the date of the workshop, 14 Pacific Island countries had ratified the CBD, five had
ratified the ITPGRFA and three had ratified the Nagoya Protocol. At the regional level,
SPREP has the mandate for the CBD/NP and genetic resources generally, while the
Secretariat of the Pacific Community (SPC) has a mandate for the ITPGRFA and PGRFA. In
general, at both the regional level and within countries, the agencies responsible for
environment and agriculture have worked in isolation, not coordinating their efforts to raise
awareness about, promote ratification of or harmonize implementation of the CBD/NP and
the ITPGRFA. Regarding the CBD, a regional model ABS law was adopted in 2002 that
exempts ‘plant genetic resources for food and agriculture covered by a policy approved by
the Secretariat of the Pacific Community.” The model law is not being followed very closely
by the island states. For example, the national ABS laws of Vanuatu and the Solomon
Islands do not mention the ITPGRFA or PGRFA. The ABS Initiative has supported regional
meetings with a diversity of stakeholders focused on the CBD/NP. A Global Environment
Fund (GEF) medium sized proposal for the Pacific Region is expected to be finalized in
2015. It will assist Pacific island countries in becoming parties, commence start up

activities, and will address the relationship between the CBD/NP and ITPGRFA.

Presentation by Logotonu Meleisea Waqainabete, Secretariat of the Pacific Community
(SPC)

In 2010, the regional Heads of Agriculture and Forest Services endorsed the policy that the
SPC would act as an agent for the contracting parties in the region to address their needs
vis-a-vis the ITPGRFA. The SPC is responsible for ensuring its 22 Pacific island countries

and territories are food and nutrition secure. Thus, access to resilient gene pools of PGRFA
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available in the MLS of the ITPGRFA is vital. The SPC hosts a crop genetic resources
collection in the Centre of Pacific Crops and Trees (CePaCT), and a tree seed germplasm
collection in the Pacific Tree Seed Centre. The SPC signed an agreement with the governing
body of the ITPGRFA placing the CePaCT collection under the ITPGRFA framework. It
receives financial support from the GCDT to maintain taro and yam collections in particular.
For trees and other species not included in Annex 1 of the ITPGRFA, the SPC continues to
use the SPC material transfer agreement (MTA), which was in use prior to the SPC’s
agreement with the governing body of the ITPGRFA. The SPC has distributed over 60,000
plantlets under a combination of both the SMTA and the SPC MTA. Thus, while itis an
international organization, the SPC operates under the ABS frameworks of both the CBD
and the ITPGRFA, depending on the materials involved and the purposes for which they are

be acquired or provided.

There are a number of challenges to implementing the CBD/NP and ITPGRFA in the region,
including a general lack of knowledge of genetic resources that fall under each instrument,
restricted access to PGRFA due to some countries not acceding yet to the ITPGRFA, a lack
of resources for capacity building and coordination and a preference in some countries to
implement one of the instruments instead of the other (for example, preferring the Nagoya
Protocol over the ITPGRFA because, under the former, financial benefits are to be shared
directly with the provider countries and not routed through an international benefit-sharing
fund, as in the case under the ITPGRFA). Some options for improving the coordinated
implementation of the agreements in the region would be to have the Secretariats of the
ITPGRFA and Nagoya Protocol continue to provide support for the implementation of the
two instruments in the region; to have the FAO and the CBD make a short video promoting
mutual implementation; to hold more capacity-building meetings for the national focal
points for both instruments; to encourage the SPC and SPREP to work more closely
together and to have all of the agencies make extra efforts to reach out to non-contracting

parties.
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4.2. Regarding the European Union

Presentation by Léontine Crisson, ABS National Focal Point (CBD), Netherlands Ministry

of Economic Affairs

Over the course of 2013, the EU countries negotiated regulations to implement the Nagoya
Protocol. Regulation 511 (or ABS regulation) was formally adopted in 2014 and is scheduled
to enter into force upon the entry into force of the Nagoya Protocol.” The EU regulation aims
to ensure that all genetic resources falling under its scope are accessed in accordance with
applicable ABS legislation. It implements the Protocol within the EU’s competence. It relates
to user measures only, as the regulation of access within the EU is a matter of national
prerogative. For the EU, it is important to have regulations: the EU wants its users to access
and use genetic resources in a professional and responsible way, share benefits as agreed

and be trustworthy partners both as users and providers of genetic resources.

The user measures create mechanisms to monitor and track the utilization in the EU of
genetic resources within the scope of the EU regulation. The regulations create ‘due
diligence’ obligations to record information about transfers, providing requisite information
to checkpoints. The regulations also create enforcement measures to be applied when
users do not comply with their obligations under the regulation. It applies to genetic
resources over which the parties concerned exercise sovereign rights, acquired after the
entry into force of the Nagoya Protocol, from other parties to the Protocol. The regulations
do not cover genetic resources that fall under the scope of other international instruments
(in particular, the ITPGRFA).

The interface between the Protocol and the ITPGRFA is acknowledged and implemented in
the EU regulation. Most importantly, when countries decide to transfer non-Annex 1 PGRFA
under the SMTA, the transferor/transferee will be deemed to have fulfilled their due diligence

obligations.

"Regulation (EU) No 511/2014 of the European Parliament and of the Council of 16 April 2014 on
compliance measures for users from the Nagoya Protocol on Access to Genetic Resources and the
Fair and Equitable Sharing of Benefits Arising from their Utilization in the Union. Formally published
on 20 May 2014. Can be found in several languages at <http://eur-lex.europa.eu/legal-
content/NL/TXT/HTML/?uri=CELEX:32014R0511&rid=3> (accessed 28 February 2015)

21


http://eur-lex.europa.eu/legal-
http://eur-lex.europa.eu/legal-

4.3. Regarding the African region

Presentation by Mahlet Teshome, Department of Human Resources, Science and
Technology (DHRST), African Union Commission, and Gilles Ogandaga, Department of Rural

Economy and Agriculture (DREA), African Union Commission

The Organization of African Unity (now the African Union (AU)) developed the African Model
Law on the Protection of the Rights of Local Communities, Farmers and Breeders and for
the Regulation of Access to Biological Resources, 1988,8 (AU Model Law) prior to the
adoption of the ITPGRFA, the Nagoya Protocol and regional initiatives on intellectual
property rights (that is, the African Regional Intellectual Property Organization, the
Organisation Africaine de la Propriété Intellectuelle and the Pan African Intellectual Property
Organization). The AU Model Law provided a basis and standard for African countries to
develop their own laws and regulations on access and benefit-sharing, farmers’ rights and
other laws with common elements. After the adoption of the Nagoya Protocol in October
2010, the DHRST commissioned, with the support of the ABS Initiative, a review of the
Model Law to assess whether it was sufficient to guide African member states in the
implementation of the Protocol at the national level. Upon presentation of the findings, the
African Ministerial Conference on the Environment (AMCEN) concluded that the Model Law
was still useful and relevant, but it adopted a decision requesting the DHRST to develop
guidelines for the coherent implementation of the Nagoya Protocol in its member states that
reflect the relevant policy developments since 1998. In January 2013, the AU Assembly of
Heads of State and Government adopted AMCEN'’s report, including the process on the
development of the guidelines. At the time of the workshop, it was anticipated that AMCEN
would endorse the draft guidelines later in 2014 and that they would be endorsed by the AU
Assembly in 2015.°

The draft AU guidelines on ABS will include a step-by-step guide for competent national
authorities and related organs of AU member states to implement the Nagoya Protocol. As
far as ‘interface issues’ are concerned, the draft guidelines recognize the ITPGRFA as pre-

existing the Protocol and state that both instruments should be implemented in a mutually

8 African Model Law on the Protection of the Rights of Local Communities, Farmers and Breeders
and for the Regulation of Access to Biological Resources
° Due to the Ebola crisis, the AMCEN meeting was re-scheduled to February 2015.
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supported way, subject to Article 4 of the Protocol. The draft guidelines highlight the fact
that states implementing the Nagoya Protocol should be aware of the scope of the
ITPGRFA/MLS. It also notes that when AU member states are members of both the
CBD/NP and the ITPGRFA, they have a choice to limit the application of the ITPGRFA to
Annex 1 materials, or they can choose to expand its coverage to all PGRFA. The draft
guidelines call on national focal points for the CBD/NP to engage national counterparts for

the ITPGRFA and to agree on a coherent national approach.

4.4. Regarding Uganda

Presentation by Francis Ogwal Sabino, national focal point for the CBD, National
Environment Management Authority (NEMA) and John Mulumba Wasswa, national focal
point for the ITPGRFA, Botanical Gardens of Uganda, National Agricultural Research
Organization (NARO)

The national regulations on ABS were approved in 2005, and they apply to all genetic
resources or parts of genetic resources whether naturally occurring or naturalized, whether
in in-situ conditions or ex-situ conditions. According to the regulations, no access to genetic
resources is granted unless PIC has been obtained from the lead agencies, local
communities and owners of the genetic resources and a MTA and access permit has been
issued by the Ugandan National Council for Science and Technology, which is the
competent national authority for the implementation of the ABS regulations. The Uganda
Cabinet approved the ratification of the Nagoya Protocol in April 2014, and the process for

the deposition of the ratification instrument has already been initiated.°

Uganda acceded to the ITPGRFA in 2003, and after an assessment of the policy
environment for its implementation, a draft national policy on plant genetic resources was
developed through a participatory process in 2008. However, this policy is still pending
approval by the government. The efforts to implement the ITPGRFA at the national level
have been supported in part by the Genetic Resources Policy Initiative, led by Bioversity
International, and have focused on raising awareness about the ITPGRFA and identifying

and linking the different actors involved in its implementation.

19 yganda subsequently deposited its instrument of accession and became a party to the Nagoya
Protocol upon the Protocol’s entry into force on 12 October 2014.
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The mutually supportive implementation of the Nagoya Protocol and the ITPGRFA presents
a number of challenges such as the inadequate capacity of both personnel and structure in
the lead agencies, the low level of awareness about ABS at the national level and the lack of
clarity about, and harmonization among, the roles of the lead agencies (NARO and NEMA).
However, there are also a number of opportunities: (1) there is a strong spirit of
collaboration between individuals in the lead agencies; (2) the revision of the ABS
regulations for the implementation of the Nagoya Protocol has opened the door for a proper
integration of the ITPGRFA in Ugandan ABS legislation and for a clear delimitation of each
institution’s roles and responsibilities and (3) the coordination and collaboration among the
lead agencies and other institutions involved in the implementation of both conventions can
be enhanced by the revival of the National Convention Coordination Group, which was
established in 2005 with the objective of providing a framework for individual and
institutional collaboration for the synergistic implementation of multilateral environmental

agreements.

4.5. Regarding Brazil

Presentation by Henry Ibanez de Novion, Regulatory and Benefit Sharing Division of the
Department of Genetic Heritage, Ministry of the Environment, and Rosa Miriam de

Vasconcelos, Embrapa (Brazilian Corporation of Agricultural Research)

The Ministry of Foreign Affairs is the national focal point for both the ITPGRFA and the CBD,
but there are also technical focal points: one for the ITPGRFA from the Ministry of
Agriculture and one for the CBD/NP from the Ministry of Environment. The main instrument
regulating ABS in Brazil is the Provisional Act 2186/2001, which subjects access to genetic
resources and related traditional knowledge to the authorization of the competent national
authority.11. The PIC of indigenous and local communities is necessary to process this
authorization. The Provisional Act created the Council for the Management of Genetic
Heritage (CGEN), which has the mandate to coordinate the implementation of national ABS
policies and carry out the technical and administrative activities to grant or deny access

permits. Ministries, scientific institutions, private industry, local communities and other civil

" Provisional Act 2186/2001. <http://www.mma.gov.br/estruturas/sbf_dpg/_arquivos/mp2186i.pdf>
(accessed 28 February 2015)
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society organizations are represented in the CGEN. Since 2001, the CGEN has approved a
number of resolutions and technical orientations that have completed and elaborated the

ABS legal framework.

Current Brazilian ABS law covers many of the elements of the Nagoya Protocol, but some
aspects of the Protocol need to be better reflected. To this end, it is necessary to have
additional checkpoints (such as plant variety registration offices and patent offices), better
developed mechanisms for fair and equitable benefits with local peoples, transboundary
cooperation and the creation of a clearing-house for information sharing and traditional

knowledge protection.

The facilitated exchange of Annex 1 material under the MLS has not required any particular
legislation in Brazil, as the Provisional Act 2186/2001 states that access to genetic
resources is subject to facilitated exchange according to the international agreements to
which Brazil is a party (and will take place in accordance to such international agreements).
This Act provides authority to act under the ITPGRFA until new bill(s) are passed that will
provide more details/structure for the implementation of both the ITPGRFA and the Nagoya
Protocol. In principle, this exception applies only to ex-situ PGRFA since access to in-situ
PGRFA is subject to the terms and conditions of the Provisional Act. It is crucial that
Brazilian organizations involved in the implementation of the CBD, the ITPGRFA and the
Nagoya Protocol work together to address access requests that involve all three
agreements/conventions, including issues related to the operation of the exception created
by the Provisional Act for Annex 1 material. Embrapa’s position is that national legislation
should move towards a situation in which all PGRFA are subject to special ABS conditions,
reflecting the special needs and circumstances of the agricultural sector. Two bills have
been submitted by the Ministry of Environment to the Brazilian Congress for the integration
of both the Nagoya Protocol and the ITPGRFA in the national ABS legislation. These bills
should provide the framework for the harmonized implementation of the CBD/NP and
ITPGRFA.
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4.6. Regarding Nepal

Presentation by Madhu Devi Ghimire, Ministry of Forests and Soil Conservation and Bidya

Pandey, Ministry of Agricultural Development

In Nepal, the implementation of the CBD falls under the Ministry of Forests and Soil
Conservation. During the last decade, the implementation of the CBD was guided by the
National Biodiversity Strategy (2002) and the Implementation Plan (2006—10) until the recent
adoption of the Nepal National Biodiversity Strategy and Action Plan (NBSAP) 2014-20.12
According to the NBSAP, Nepal's objectives in relation to ABS for the next few years are: (1)
to ratify and initiate the implementation of the Nagoya Protocol (by 2015); (2) to finish and
enact the bill on access to genetic resources and sharing of benefits, which has been in
circulation since 2002 but has never been approved (by 2016) — the approval of this bill will
provide a much needed legal basis for ABS agreements in Nepal — and (3) to establish an
ABS protocol at the local community level. The NBSAP also formally recognizes the need to
implement the ITPGRFA, including the MLS. Some of the challenges to reaching these
objectives have come from the post-conflict situation of the country. Local governments are
still absent, a new constitution has to be approved and some central government agencies

have to be aligned with the current government priorities.

The Ministry of Agricultural Development is the ITPGRFA’s focal ministry and responsible for
its implementation in Nepal. Domestic implementation of the Treaty is guided by the
Agrobiodiversity Policy, which was first adopted by the Nepalese government in 2007
(under the overarching framework provided by the National Agriculture Policy in 2004). The
ITPGRFA and its provision were not incorporated in the Agrobiodiversity Policy, 2007, so it
was revised in 2014 to recognize and include some elements of ITPGRFA’s MLS
implementation, highlighting the need to: appoint a competent national authority, confirm
what PGRFA in Nepal are in the MLS, ensure access to PGRFA diversity for farmers, and

promote community biodiversity management. The Agrobiodiversity Policy, 201413 also

2 MoFSC. 2014. Nepal National Biodiversity Strategy and Action Plan 2014-2020. Ministry of Forest
and Soil Conservation, Government of Nepal, Kathmandu Nepal. http://www.mfsc.gov.np/. See also
https://www.cbd.int/nbsap/ (accessed 28 February 2015).

3 MoAD. 2014. Agrobiodiversity Policy (2007), Revised 2014. Ministry of Agricultural Development,
Government of Nepal, Kathmandu, Nepal (in Nepali language). http://www.moad.gov.np/index.php (It
will be translated into English) (accessed 28 February 2015)
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recognizes the role of the national genebank in acquiring and providing PGRFA for the
country through the MLS, and the importance of identifying, evaluating and conserving
PGRFA that will help the country adapt to climate change. Currently, there are activities in
Nepal to (1) identify and raise awareness about the MLS, (2) analyze incentives and
challenges for fully implementing the MLS at the national level, (3) identify and notify the
ITPGRFA Secretariat about Nepalese Annex 1 PGRFA that are included in the MLS, (4)
identify the institutions that have the capacity to respond to access requests that fall under
the MLS, and (5) develop policy instruments to support the day-to-day

operation/participation in the MLS.

As a result of a comprehensive analysis of the existing legal framework, the Ministry of
Agricultural Development has concluded that the implementation of the ITPGRFA requires a
legal instrument that is different from the proposed bill on ABS, and, therefore, the Ministry
is working on a bill that focuses exclusively on plant genetic resources and the
implementation of the MLS. Whatever the final approach is (two separate bills on ABS (one
inspired by the CBD/Nagoya Protocol and the other one on the ITPGRFA) or one unique
ABS Act dealing with both instruments), it is obvious that better coordination and
collaboration between the two ministries is necessary to address ABS issues in a
comprehensive way and to implement both instruments in a mutually supportive manner.
The Nepal Biodiversity Coordination Committee is probably the best forum for the
environment and agricultural actors to effectively work in a coordinated and harmonized
manner. A number of ministries, non-governmental organizations, private enterprises and
other key actors are part of this committee. The presence of both the Ministry of Forests
and the Ministry of Agriculture in all of the subcommittees that are in charge of the more
technical work of the committee should facilitate coordination when dealing with ABS

regulatory issues.
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5. Working through scenarios to address grey areas in policy
formulation, implementation and coordination

The participants were divided into four working groups. The working groups met twice,
addressing a unique scenario each time, working through a total of eight hypothetical
scenarios. Each working group included three to four national tandem teams of CBD/NP
focal points and ITPGRFA focal points, stakeholder representatives and resource people.
Considerable time was set aside for the small groups to present the outcomes of their
discussions to plenary sessions and additional discussions with all of the participants. Thus,

all participants were able to provide input on all of the scenarios.

NB: we no longer include the scenarios in this report since they were revised and published
separately as Joint Capacity Building Programme (2017), Mutually supportive
implementation of the Nagoya Protocol and the Plant Treaty: Scenarios for consideration
by national focal points and other interested stakeholders. 22 p. ISBN: 978-92-9255-055-4,
available at: https://hdl.handle.net/10568/96525. The scenarios document is also available in
Spanish (https://hdl.handle.net/10568/97422), French (https://hdl.handle.net/10568/96526),
Arabic (https://hdl.handle.net/10568/101320) and Russian (https://hdl.handle.net/10568/98448).

28


https://hdl.handle.net/10568/96525
https://hdl.handle.net/10568/97422
https://hdl.handle.net/10568/96526
https://hdl.handle.net/10568/101320
https://hdl.handle.net/10568/98448

6. Options for improved coordination between lead agencies and
with non-governmental stakeholders

On the final day of the meeting, participants met on the FAQO’s rooftop terrace overlooking
the Circus Maximus, the Colosseum and Baths of Caracalla. They were divided into small
groups of approximately five to six persons each. This time, the tandems were purposefully
separated so that the small groups brought together only national CBD/NP focal points
(with one resource person and one stakeholder representative) or only national ITPGRFA
focal points (with one resource person and one stakeholder representative). The groups
were asked to consider — in light of the previous presentations, discussions and exercises
concerning interface issues — what mechanisms would help to achieve desirable levels of
cooperation between the lead agencies responsible for implementing the CBD/NP and
ITPGRFA and the other stakeholders. After an initial round of discussions, each small group
merged with another small group (of non-like focal points) to compare notes and

perspectives on coordination mechanisms.

The groups recorded their main mechanisms/recommendations on seven cards, which were
presented to the plenary and subsequently clustered into five categories, as set out in the

following table.

Mechanisms for coordination between lead agencies and other stakeholders

Awareness raising and capacity building:

e create awareness through the media, meetings and workshops;

e organize awareness-raising and capacity-building workshops together;

e hold a celebration day for genetic resources;

e initiate national fora (seed fairs), events, seminars, use social media and public talks;
o follow up on tandem meetings;

e write a report on this workshop with recommendations for collaborators;

e meet high-level persons to provide feedback on this tandem meeting;

o foster in-house capacity (among local lawyers) and

e with the FAO and the UN Environment Programme (UNEP), increase the capacity of
regional legal specialists in both treaties.
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Centralizing and institutionalizing structures:

e create only one focal point for the ITPGRFA and the Nagoya Protocol on ABS issues;

e empower multiple authorities to consider requests, but have mechanisms to share
information in real time between such authorities

e institutionalize a new committee or another coordination structure, or make existing
committees more dynamic.

Developing laws and quidelines:

e develop a model law that addresses the interface between the ITPGRFA and the
Nagoya Protocol;

e develop/adjust the legal framework (e.g., laws, regulations, administrative guidelines)
for implementation of the Nagoya Protocol and ITPGRFA

e produce guidelines on coordinated national measures in relation to genetic resources
and test the guidelines through pilot projects.

Share, exchange information and participate in each other’s’ events:

e develop road maps and annual plans for joint activities/coordination together;
e initiate cross-participation in stakeholders’ meetings;

¢ hold meetings before going to the meetings of the governing body of the ITPGRFA, the
CBD and the Nagoya Protocol and hold debriefing meetings after these meetings;

e prepare and submit project proposals together, for raising joint financial resources
funds;

e participate in national and international meetings in tandem;

e compile best practices on the implementation of the Nagoya Protocol and the ITPGRFA;
and

o call each other to discuss particular cases of genetic resource requests, law provisions,
the status of different documents, policies and so on.

Facilitate sharing of information:

e putin place efficient mechanisms for information exchange and

e develop regional databases

Each tandem team was invited to develop a one-to-two-year plan for the lead agencies to
coordinate their implementation efforts with each other and with other stakeholders who
need to be involved. The tandems were not asked to share these plans, but it was agreed
that a re-survey of the focal points in the following six to 12 months should detect the
existence/use of coordination mechanisms that did not exist at the time of the pre-meeting

survey.
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7. Looking forward

The meeting organizers led a discussion of the plans to follow up and build upon the
meeting. Concerning the immediate follow-up on the meeting itself, the following actions

were agreed upon.

e Reports of the meeting would be made available to the following intergovernmental fora:

o Regional Capacity-building Workshop on the Nagoya Protocol on Accessand
Benefit-sharing for Sub-Saharan Africa, in Kampala, Uganda, June 2014.

o A UNEP meeting on coordinated capacity building for implementation in
Montreal in June 2014.

o COP-12 to the CBD and COP-MOP-1 to the Nagoya Protocol in Pyeongchang,
Korea in October 2014.

o An intergovernmental technical working group on PGRFA in Rome in July 2014.

o CGRFA-15in Rome in January 2015.

e The organizers will develop a workshop report, in French and English, that will serve not
only as a record of the meeting but also as a tool to be used by policy actors who did
not attend the meeting.

e As an additional way to ‘package’ and diffuse the outcomes of the meeting, the
organizers will develop a series of fact sheets for use by national focal points/competent
authorities/stakeholders concerning interface issues. As a pilot, they will develop six to
eight such sheets, and, if confirmed to be useful, they will develop more.

e The organizers will conduct a follow-up survey of the national focal points who attended
the meeting to see how their implementation and coordination efforts are proceeding.

e Concerning longer-term capacity building and research for mutually supportive
implementation, the organizers and participants will continue to support ongoing
projects in a number of countries to develop mechanisms to implement the MLS and the
Nagoya Protocol.

o Possibilities to develop new pilot projects in countries where the Nagoya Protocol and
the ITPGRFA focal points want to work together to develop mutually supportive

approaches to implementation will be investigated.
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Possibilities to develop new pilot projects with regional organizations to promote
mutually supportive implementation will be investigated. In this context, it was noted that
one very interesting option at the level of the AU would be to develop a programme of
support for the implementation of the ITGRFA that complemented (and was coordinated
with) AU-level support and policy development concerning ratification and
implementation of the Nagoya Protocol. It was suggested that similar mechanisms could
be explored/supported in other regions.

Some of this piloting work can be supported through existing funds. The organizers will
also develop new proposals for financial support for this work.

Spin-off products from the ongoing and planned pilot projects will be developed in the
form of new awareness-raising materials, guidelines and decision-makingtools.
Additional workshop(s) for national focal points and stakeholders will be developed. In
addition to bringing in focal points for the CBD/NP and the ITPGRFA, the meeting(s) will
also include some national focal points for the UN Framework Convention on Climate

Change and representatives from the Ministries of Finance.
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Annex 1: Revised agenda for tandem workshop

The International Treaty and the Nagoya Protocol

A tandem workshop for National Focal Points

3to 6June 2014, FAO, Rome, Italy

AGEND A2

Tuesday 3 June 2014
‘Setting the scene’

Registration

Welcome and opening

e Ren Wang, ADG, FAO

e Shakeel Bhatti, ITPGRFA Secretariat

e Matt Worrel, Chair, ITPGRFA

e Michael Halewood, Bioversity International

e Andreas Drews, ABS Capacity Development Initiative
Introduction to the workshop

e Getting to know each other; Programme overview

Coffee

Setting the scene: the CBD’s Nagoya Protocol, the ITPGRFA’s multilateral system, the
imperative of mutual supportiveness and national coordination challenges.

The International Treaty in a nutshell
e Relevant issues and current status
Shakeel Bhatti, IT Secretariat
The Nagoya Protocol in a nutshell
e Relevant issues and current status
Kathryn Garforth, CBD Secretariat and Susanne Heitmdiller, ABS Initiative
Mutually supportive implementation: challenges and options Results of survey among
National Focal Points
e Background and results of the survey
Michael Halewood, Bioversity International

Lunch

% Agenda updated at workshop
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Mutually supportive implementation: challenges and options — views of stakeholders
e Ruaraidh Sackville Hamilton, International Rice Research Institute (IRRI)
e Lily O. Rodriguez, Institute for Food and Resource Economics, University of Bonn
e Hannes Dempewolf, Global Crop Diversity Trust
e Anke van den Hurk, Plantum, International Seed Federation (ISF)
e Guy Kastler, Via Campesina

Coffee / tea

Mutually supportive implementation: challenges and options — panel discussion with
stakeholders

End of Session

Dinner

Wednesday 4 June 2014
Sharing more experiences

Mutually supportive implementation: challenges and options Views of representatives
of regional organizations
e Regarding the Pacific Island Region
Clark Peteru, Secretariat of the Pacific Regional Environment Programme (SPREP)
and Logotonu Meleisea Waqainabete, Secretariat of the Pacific Community (SPC)
e Regarding the European Union
Léontine Crisson, Senior Policy Officer, ABS National Focal Point (CBD),
Netherlands Ministry of Economic Affairs
e Regarding the African region
Mahlet Teshome, Department of Human Resources, Science and Technology
(DHRST), African Union Commission and Gilles Ogandaga, Department of Rural
Economy and Agriculture (DREA), African Union Commission

Coffee / tea

Mutually supportive implementation: challenges and options Views of country
representatives (country cases)
e Regarding Uganda (joint presentation/Q& A)
John Wasswa Mulumba, National Agricultural Research Organization (NARO) and
Francis Ogwal Sabino, National Environment Management Authority (NEMA)
e Regarding Brazil (joint presentation/Q& A
Henry-lbanez de Novion, Ministry of the Environment and Rosa Miriam De
Vasconcelo, Embrapa (Brazilian Corporation of Agricultural Research)
e Regarding Nepal (joint presentation/Q& A)
Madhu Devi Ghimire, Ministry of Forests and Soil Conservation and Bidya Pandey,
Ministry of Agricultural Development

Lunch
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Working through hypothetical case studies to address grey areas in policy formulation,
implementation and coordination
e Group work/plenary/ presentations

Coffee / tea

Working through case studies cont’d

End of Session

Thursday, 5 June 2014
Joint work on interface scenarios

Working through case studies cont’d

Friday, 6 June 2014
Options for solutions and way forward

Introduction to the day

Coordinating implementation between lead agencies and stakeholders (following
‘cocktail party’ method on terrace, working in groups of 4, 8, 16 respectively)

Coffee/tea

Plenary presentation from small groups — plenary discussion
Remaining challenges and options for solutions at national level cont’d
e Countries’ and stakeholders’ perspectives: most important lessons learnt

Lunch

Identification of priorities and needs for support

e Conclusions and recommendations to different groups
Next steps

e Andreas Drews, ABS Initiative

e Michael Halewood, Bioversity International
Closure

e Shakeel Bhatti, ITPGRFA Secretariat

e  Michael Halewood, Bioversity International

e  Andreas Drews, ABS Initiative

Coffee/tea
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Annex 2 List of participants in the tandem workshop
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Name
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Michelle
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Institution

Ministry of Natural
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Environment
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Institut National des
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Ministere de I'Agriculture
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Ministere d'Agriculture
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FAO

ONG Cercle de
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INRAT

Direction Nationale des
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Ministry of Economic
Affairs

Ministry of Agriculture,
Livestock and Food
Supply Brazilian
Agricultural Research
Corporation (Embrapa)

Global Crop Diversity
Trust
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Italy
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Costa Rica
Italy
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The Netherlands

Brazil
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Email
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taguero@odepa.gob.cl

aldjim5@yahoo.fr
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Institution

Direction des Parcs
Nationaux

Institut des Sciences
Agronomiques du
Rwanda (ISAR)

Ministry of Forests and
Soil Conservation

Ministry of Environment

Swaziland National Plant
Genetic Resources
Centre
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Environment

Secretariat chargé de
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African Union
Commission
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Resources Centre
Chitedze Research
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FAO

Swaziland Environment
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Country

Sénégal

Rwanda

Nepal
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Swaziland

Brazil
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Rwanda
France

Ethiopia
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République
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Brazil
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Bioversity International
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Uganda
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République
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Burundi
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Congo
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AU

Uganda

Uganda

Ethiopia
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Email

jwmulumba@yahoo.com

monipher.musasa@gmail.com
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Annex 3. PowerPoint presentations made during the tandem

workshop

Links to the following PowerPoint presentations are available on the Genetic Resources Policy

blog at https://grpi2.wordpress.com/2015/02/27/focal-points-primer/ and www.abs-

initiative.info

Setting the scene: the CBD Nagoya Protocol, the ITPGRFA multilateral system,

the imperative of mutual supportiveness and national coordination challenges.

Presentation by Shakeel Bhatti, Secretary of the ITPGRFA: The International
Treaty and the Nagoya Protocol: Supporting mutual supportiveness in the
implementation of both instruments at the national level.

Presentation by Kathryn Garforth, CBD Secretariat, and Susanne Heitmuiller,
ABS Capacity Development Initiative: The Nagoya Protocol in a nutshell.
Presentation by Michael Halewood (and Isabel Lopez-Noriega and Evelyn
Clancy): Mutually supportive implementation challenges and options: results of

survey among National Focal Points.

Stakeholders’ experiences at the intersection of the CBD/NP and ITPGRFA/MLS

Presentation by Ruaraidh Sackville Hamilton, International Rice Research
Institute (IRRI): Experiences with material transfers to IRRI.

Presentation by Lily O. Rodriguez, Institute for Food and Research Economics,
University of Bonn, Germany: Research in plant genetic resources for food and
agriculture (and their wild relatives).

Presentation by Hannes Dempewolf, Global Crop Diversity Trust: Conserving
crop diversity forever.

Presentation of Anke van den Hurk, Plantum, International Seed Federation
(ISF): Interface IT PGRFA and the Nagoya Protocol; needs for the breeding
sector.

Presentation by Guy Kastler, Via Campesina (oral presentation)

Highlights of how national governments and regional organizations are

addressing implementation of the CBD/NP and the ITPGRFA

Regarding the Pacific Island Region
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e Clark Peteru, Secretariat of the Pacific Regional Environment Programme
(SPREP.
e Logotonu Meleisea Wagainabete (and Valerie Saena Tuia and Cenon Padolina),

Secretariat of the Pacific Community (SPC)

Regarding the European Union
e Léontine Crisson ABS National Focal Point (CBD), Netherlands Ministry of

Economic Affairs: EU-ABS-regulation: implementation CBD Nagoya Protocol

Regarding the African region
e Mahlet Teshome, Department of Human Resources, Science and Technology
(DHRST), African Union Commission and Gilles Ogandaga, Department of
Rural Economy and Agriculture (DREA), African Union Commission: An AU

perspective.

Regarding Uganda
e Francis Ogwal Sabino, national focal point for the CBD, National Environment
Management Authority (NEMA) and John Mulumba Wasswa, national focal
point for the ITPGRFA, Director of the Botanical Gardens of Uganda National
Agricultural Research Organization (NARO): A Uganda perspective.

Regarding Brazil
e Henry Ibanez de Novion, Regulatory and Benefit Sharing Division of the
Department of Genetic Heritage, Ministry of the Environment, and Rosa Miriam
de Vasconcelos, Embrapa (Brazilian Corporation of Agricultural Research: A

Brazil perspective.

Regarding Nepal
e Madhu Devi Ghimire, Ministry of Forests and Soil Conservation: Mutually
supportive implementation, challenges and options. The ITPGRFA and the
Nagoya Protocol.
e Bidya Pandey, Ministry of Agricultural Development: Implementation of

ITPGRFA in Nepal - Current status and Challenges.
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Annex 4. Cross-references between the CBD, the Nagoya
Protocol and the ITPGRFA recognizing complementarity and
mutually supportiveness

Nagoya Protocol preambular statements ...

Recognizing the interdependence of all countries with regard to genetic resources for
food and agriculture as well as their special nature and importance for achieving food
security worldwide and for sustainable development of agriculture in the context of
poverty alleviation and climate change and acknowledging the fundamental role of the
International Treaty on Plant Genetic Resources for Food and Agriculture and the FAO
Commission on Genetic Resources for Food and Agriculture in this regard,

Acknowledging ongoing work in other international forums relating to access and
benefit-sharing,

Recalling the Multilateral System of Access and Benefit-sharing established under the
International Treaty on Plant Genetic Resources for Food and Agriculture developed in
harmony with the Convention,

Recognizing that international instruments related to access and benefit-sharing
should be mutually supportive with a view to achieving the objectives of the
Convention

NP article 4: Relationship with other agreements and instruments

1. The provisions of this Protocol shall not affect the rights and obligations of any
Party deriving from any existing international agreement, except where the exercise of
those rights and obligations would cause a serious damage or threat to biological
diversity. This paragraph is not intended to create a hierarchy between this Protocol
and other international instruments.

2. Nothing in this Protocol shall prevent the Parties from developing and implementing
other relevant international agreements, including other specialized access and
benefit-sharing agreements, provided that they are supportive of and do not run
counter to the objectives of the Convention and this Protocol.

3. This Protocol shall be implemented in a mutually supportive manner with other
international instruments relevant to this Protocol. Due regard should be paid to useful
and relevant ongoing work or practices under such international instruments and
relevant international organizations, provided that they are supportive of and do not
run counter to the objectives of the Convention and this Protocol.
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4. This Protocol is the instrument for the implementation of the access and benefit-
sharing provisions of the Convention. Where a specialized international access and
benefit-sharing instrument applies that is consistent with, and does not run counter to
the objectives of the Convention and this Protocol, this Protocol does not apply for the
Party or Parties to the specialized instrument in respect of the specific genetic
resource covered by and for the purpose of the specialized instrument.

NP Article 8: Special considerations

In the development and implementation of its access and benefit-sharing legislation or
regulatory requirements, each Party shall: ...

(c) Consider the importance of genetic resources for food and agriculture and their
special role for food security.

CBD/COP Decision X/1, 2010, adopting NG text ...

Recognizing that the International Regime is constituted of the Convention on
Biological Diversity, the Nagoya Protocol on Access to Genetic Resources and the
Fair and Equitable Sharing of Benefits Arising from their Utilization to the Convention
on Biological Diversity, as well as complementary instruments, including the
International Treaty on Plant Genetic Resources for Food and Agriculture and the
Bonn Guidelines on Access to Genetic Resources and Fair and Equitable Sharing of
the Benefits Arising out of their Utilization

Recognizing that the objectives of the International Treaty on Plant Genetic Resources
for Food and Agriculture are the conservation and sustainable use of plant genetic
resources for food and agriculture and the fair and equitable sharing of the benefits
arising out of their use, in harmony with the Convention on Biological Diversity, for
sustainable agriculture and food security

ITPGRFA article 1: Objectives

1.1 The objectives of this Treaty are the conservation and sustainable use of plant
genetic

resources for food and agriculture and the fair and equitable sharing of the benefits
arising out of their use, in harmony with the Convention on Biological Diversity, for
sustainable agriculture and food security.

1.2 These objectives will be attained by closely linking this Treaty to the Food and

Agriculture Organization of the United Nations and to the Convention on Biological
Diversity.
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Governing Body resolution 8/2011

Congratulates the COP on the adoption of the Nagoya Protocol;

Appeals to Contracting Parties to sign and ratify;

Takes note of the Memorandum of Cooperation;

Requests the Secretary to explore with the SCBD on, practical means and activities to
give effect to this cooperation;

Requests the Secretary to strengthen collaboration with the SCBD;

Calls on Contracting Parties to ensure mutual supportiveness in the implementation of
the Treaty and the Nagoya protocol.

Governing Body resolution 5/2013

Looks forward to the entry into force of the Nagoya Protocol and its full
implementation, in harmony with the Treaty;

Again, calls on Contracting Parties to ensure that any legislative, administrative or
policy measures taken for the implementation of both the Treaty and the Convention
on Biological Diversity or its Nagoya Protocol, are consistent and mutually supportive;

Requests the NFPs of the Treaty to enhance their collaboration and coordination with
their counterpart NFPs for the CBD on all relevant processes, in particular in the
review and updating of their National Biodiversity Strategies andn Action Plans in
order to take into account the objectives of the Treaty and the updated Global Plan of
Action on Conservation and Sustainable Use of Plant Genetic Resources for Food and
Agriculture;NBSAPs;

Welcomes the efforts to bring together stakeholders and experts involved in the
implementation of the Treaty, the Convention, and the Nagoya Protocol, and requests
the Secretary to continue facilitating such interaction.

CBD COP decision V/26

7. Stresses that it is important that, in developing national legislation on access,
Parties take into account and allow for the development of a multilateral system to
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facilitate access and benefit-sharing in the context of the International Undertaking on
Plant Genetic Resources, which is currently being revised;

8. Notes the report of the Chairman of the Commission on Genetic Resources for
Food and Agriculture of the Food and Agriculture Organization of the United Nations
(UNEP/CBD/COP/5/INF/12) and urges the Commission to finalize its work as soon as
possible. The International Undertaking is envisaged to play a crucial role in the
implementation of the Convention on Biological Diversity. The Conference of the
Parties affirms its willingness to consider a decision by the Conference of the Food
and Agriculture Organization of the United Nations that the International Undertaking
become a legally binding instrument with strong links to both the Food and Agriculture
Organization of the United Nations and the Convention on Biological Diversity, and
calls upon Parties to coordinate their positions in both forums;
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Annex 5: Survey for ABS tandem workshop participants

[In English: https://www.surveymonkey.com/s/L8KNR3H;

En francais: https://www.surveymonkey.com/s/2QPHQJS ]

Introduction
Welcome!

This survey is designed for the participants attending ‘The International Treaty and the
Nagoya Protocol: a tandem workshop for national participants’ June 3-6, 2014,
Rome, Italy. It should only take approximately 20 minutes to complete. We would like
to ask you to please complete this survey by Monday May 19, 2014.

The results of the survey will be used to identify issues that will be considered during
the workshop, and to identify capacity building tools and information that will be
useful to develop in the longer term. Responses will be treated confidentially. No
respondents or countries will be named in any report based on these responses.

A summary of the responses will be presented to the workshop patrticipants on June

3, 2006. Please note we want separate responses both the Treaty and CBD/NP focal
points in each country (or people closely related to either the CBD or TIPGRFA if focal
points are not attending), That means that we need two responses from each country.

If you have any questions or difficulties filling in the survey, please contact Michael
Halewood at m.halewood@cgiar.org

Thank you very much.

Sincerely,

Michael Halewood, Bioversity International, and Andreas Drews, ABS Capacity
Building Initiative
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1. Name
2. Organization and country

3. lam the national focal point for the:
[choose among the following]

ITPGRFA
CBD/NP
Both
Neither

4. If you are not a national focal point, please indicate which agreement you are
most closely associated with

[choose among the following]

e |TPGRFA
e CBD/NP

5. Do you believe it is important to have close coordination between the agencies
responsible for the implementation of the CBD/NP and the ITPGRFA?

Yes/no

6. Please explain why you wrote yes or no to the previous question (number 5)

7. select one of the following words to describe the state of coordination
between the lead agencies responsible for the national implementation of the
ITPGRFA and the CBD/NP:

¢ Non-existent
e very weak

e weak
e adequate
e strong

e very strong

8. Please briefly describe the factors that have contributed to the state of
coordination which you selected in question 7.
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9.

10.

11.

Please describe challenges, in any, you have faced in coordinating
implementation of the ITPGRFA and the CBD/NP.

Please describe efforts that have been made to address the challenges you
described in previous question (number 9).

Is there a formal institutional mechanism for coordination between the lead
agency for implementation of the CBD/NP and the lead agency for
implementation of the ITPGRFA/MLS?

Yes/no.

12.

13.

14.

15.

16.

If you answered yes to question 11, please provide the name of the
mechanism (if it has one) and describe it and summarize it's progress.

Are there informal ways in which you work out coordination betweenthe
agencies responsible for implementing the two agreements?

Yes/no.

If you answered yes to the previous question (number 13) please describe
them.

Do you have an agreed process or policy for referring requests for materials
from one lead agency to the other in cases where i) requests are sent to the
wrong agency, or ii) where it is not clear which agency actually has the
authority to respond? (For example, if a request for uses of materials for animal
genetic resources are sent to the competent authority for the ITPGRFA, or
requests are sent to the competent authority for the CBD/NP for materials in
the multilateral system)

Yes/no.

If you indicated yes to the previous question (number 15), please describe the
process or policy.
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17. Have there been awareness raising activities within the agency responsible
for the CBD/NP regarding the ITPGRFA?

Yes/no/don’t know
18. If you replied yes to the previous question (humber 17), please describethem
19. Have there been awareness raising activities within the agency responsible
for the ITPGRFA regarding the CBD/NP?
Yes/no/don’t know
20. If you answered yes, to the previous question (number 19) please describe
them
21. Have the lead agencies for the CBD/NP and the ITPGRFA ever developed joint
awareness raising materials or guidelines to assist stakeholders?
Yes/no

22. If you answered yes to the previous question (number 21), please describe

Thank you very much for completing this survey.
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